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Tém tit: Bai viét tiép can co ché phong ngira t6i “thiéu trach nhiém gdy hdu qud nghiém trong” theo
Piéu 360 BY Ludt Hinh sw (BLHS) thong qua thiét ké thé ché hanh chinh thay vi gia ting hinh phat. Trong
tam la quan tri theo rui ro dua trén dir liéu quan ly, “nang lyc hanh chinh” va “ganh nang thuc thi” cua can
bé quan Iy, chudn héa viéc danh gid yéu té 16i trong cdu thanh tdi pham, dong thoi quan tri “chudn myc
mém” théng qua co ché kiém sodt hanh chinh. Cdch tiép cdn dwa cdc nghién civu hoc khoa hoc phdp Iy uy tin
c6 lién quan, givip giam bat dinh, han ché vé thién léch nhén thirc mudn, tao “viing an toan phdp 1y cho cdn
bé, qua dé hiedng dén phong ngira toi pham (PNTP) bén vitng bang cdc c¢ong cu hanh chinh.

Tir khoa: phong chay, chita chdy, Ludt Hanh chinh, phong ngira toi pham.

Abstract: The article approaches the prevention of the offence of negligent dereliction of duty causing
serious consequences under Article 360 of the Criminal Code through administrative institutional design
rather than increasing criminal penalties. It focuses on data-driven, risk-based governance, administrative
capacity, and the implementation burden of supervisory officers; the standardization of fault assessment
within the elements of the offense; and the governance of soft-law instruments via administrative control
mechanisms. Grounded in reputable legal scholarship, this approach reduces uncertainty, mitigates hindsight
bias, and establishes a legal safe harbour for officials who act in good faith and within their remit, thereby
advancing sustainable crime prevention through administrative tools.
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1. Pt van dé

Trong thuc tién cong tic quan 1y hanh chinh
(QLHC) vé phong chay, chita chay va ctru nan, ciru
ho (PCCC&CNCH) hién nay da c6 khong it can bd
duoc giao nhiém vu quan 1y da bi khai 6, truy t6 vé
t61 thiéu trach nhiém gay hau qua nghiém trong nhu:
vu chdy Karaoke An Phu (An Phu, Thuan An, Binh
Duong) lam 32 ngudi chét; vu chay nha & nhiéu cin

ho nam 2023 (Khuong Ha, Thanh Xuan, Ha Noi1) lam
56 nguoi chét; vu chay nha tro (Trung Kinh, Cau
Gidy, Ha Noi) 1am 14 ngudi chét.. .. Dudi goc do phap
1y, toi thiéu trach nhiém gy hau qua nghiém trong
theo Piéu 360 BLHS duogc cau thanh khi ngudi c6
chure vu, quyén han khong thuc hién, thuc hién hinh
thue, khong lam hét trach nhiém hodc thuc hién
khong ding nhiém vu duoc giao do 16i vo y, va hanh
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vi d6 c6 quan hé nhan qua truc tiép v6i hau qua
nghiém trong x4y ra. D6i v6i linh  vuc
PCCC&CNCH, nghia vu phap ly thuong dugc xac
dinh thong qua quy dinh hanh chinh, quy trinh kiém
tra, kiém dinh, thdm dinh, c4c van ban chi dao, hd so
quan ly co sd.... Qua nhirng vu vi¢c, truong hop can
bd sai pham néu trén va dya trén nhitng quy dinh phéap
luét hién hanh, c6 thé théy van con mot sd ton tai, han
ché trong thé ché hanh chinh nha nudc dang gian tiép
lam gia ting ti 1& can b c6 nguy co ciu thanh tdi
pham nhu: nhiém vu dugc giao ngady mot gia tang,
ngudn lyc thyc thi khong ting thém ma con cd xu
hudng giam do tinh giam bd may, quy trinh kiém tra
nang v& van ban, trai qua nhiéu buée, dit liéu quan ly
o1 rac, chi dao phan tan tu phia co quan chuyén mon,
co ché “chudn muc mém” duoc hinh thanh d6i lac
duoc dién giai nhu mot nghia vu phap 1y, thién huéng
danh gid sau su ¢ kéo 1éch chuan muc 18i vo y do
khong c6 bang chimg vé “trang thai thong tin tai thoi
diém ra quyét dinh” kéo theo nguy co hinh sy hoa céc
thiéu sot thu tuc hon 1a di sau vao 15i v6 ¥ thyuc chit.
Hién nay, dinh hudéng xay dung nha nudc phap
quyén xa hoi chi nghia theo huéng cai cach quy trinh
van ban quy pham phap luat (VBQPPL), doi hdi phai
chuyén tir “quéan 1y theo d4u viéc” sang “quan tri theo
rlii r0”, chuén hoa va rang budc nghia vu phap 1y bang
VBQPPL chinh thtrc ¢6 thé dinh luong dugc, dong thoi
kiém soat chat chd “chuan muc mém” dé tranh bién
khuyén nghi nghiép vu thanh nghia vu phap 1y méi.
Trong linh vuc PCCC&CNCH, QLHC nha
nudée 13 tuyén phong ngira sém ddi véi toi thiéu trach
nhiém giy hau qua nghiém trong boi 1€, nghia vu phap
ly lam phat sinh trach nhi€ém hinh sy ctia can b quan
1y cha yéu duoc hinh thanh, cu thé hoa va kiém soat
thong qua cac co ché hanh chinh nhu phan cong
nhiém vu, quy trinh kiém tra, ché do theo doi, luu trir
hd so va co ché giam sat thuc thi.... Khi cac co ché
nay duogc thiét ké rd rang, minh bach, c6 thé dinh
luong va truy vét theo thoi gian, thi ranh gi6i giita sai
sot hanh chinh va 16i vo y trong hinh su dugc xac 1ap
13 rang, qua d6 han ché nguy co hinh su hoa céc thiéu
sot trong thuc thi cong vu. Nguoc lai, mot hé théng
quan 1y hanh chinh thiéu chuan héa, dwa nhiéu vao

chi dao mang tinh “chuan muc mém” va danh gia hau
nghiém s& 1am gia ting bat dinh phap 1y, ddy can bd
quan ly vao trang thai rii ro hinh su cao hon. Do do,
hoan thién co ché QLHC trong linh vuc
PCCC&CNCH chinh 1a giai phap phong ngura toi
thiéu trach nhiém gay hau qua nghiém trong mang
tinh bén viing.

Bai viét tap trung phan tich nhimng ton tai, han
ché, thiéu sot vé co ché QLHC vé PCCC&CNCH,
nhirng rai ro phap ly ma can b quan ly c6 xu hudng
gdp phdi. Cach tiép can nay hién thuyc hoéa tu duy
phong ngira hon trimg phat, cing c¢b niém tin phép 1y,
huéng dén PNTP thuc chét bang co ché hanh chinh
trong giai doan hién nay.

2. Thwe trang phap luat hanh chinh trong
cong tac phong chay, chira chay gin véi nguy co
cAu thanh tdi thiéu trach nhiém giy hiu qua
nghiém trong

Thir nhat, gadnh nang thuc thi vwot qud nang luc
hanh chinh

Céc nghién ctu vé tb chirc va hoat dong cua bd
may hanh chinh nha nuéc cling nhu hoc thuat vé quan
tri cong hién dai dya trén ly thuyét vé quén tri theo ruii
ro & mot s6 nude phat trién chi ra rang: khi khéi luong
cong viéc va trach nhiém (ganh nang thuc thi) cong
vu vuot qué kha niang thuc hién trong diéu kién nhan
luc, thoi gian va phuong tién hién c6 (nang luc hanh
chinh), xac sudt phat hién va nhén dién vi pham bi thu
hep va co xu hudng giam theo hé théng. Trong bdi
canh do, can bd quan 1y budc phai phan bd thoi gian
it hon cho tirng dau viéc, chét luong kiém tra va kha
ning nhan dién cac sai pham déu suy giam, kéo theo
ty 1€ bo sot cac tn tai, sai pham trong thuc tién quan
1y tang 1€n [10]. H¢ qua 1a co quan thyc thi hinh thanh
co ché sip xép uu tién xir Iy cong viée cip bach, co
kha ning gdy hiu qua trudc mit (rii ro néng), don
ngudn luc cho nhém co so ¢6 nguy co tire thoi cao,
chap nhan mtc do bao quat thdp hon d6i véi cac
nhém con lai [11]. Dudi goéc do chinh sach, ¢4 hai hi¢n
tuong trén déu 1a hé qua tat yéu cua chénh léch giira
“ganh nang thyc thi” va “nang lyc hanh chinh” - khi
khdi luong cong viée, thu tuc hanh chinh, ché do bao
c4o, trach nhiém cong vu ting nhanh hon toc do gia
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tang bién ché, k§ ning va cac bién phap nghiép vu
[10]. Péi v6i linh viee PCCC&CNCH, thuc té nhiéu
dia ban, mot cadn bd vira phai dam nhiém cong tac
kiém tra dinh ky/dot xuat, xir 1y vi pham, theo ddi
khéc phuc, phuc vu cac doan kiém tra cép trén, viura
thuong truc, san sang chita chay va CNCH; trong khi
thoi gian 13 hiru han (24 gid/ngay), con ton tai nghia
vu gia dinh, bdi dudng chuyén mon, tong hop bao cdo
nén quyét dinh vu tién nhitng co sd co nguy hiém
chay, nd va chép nhén rii ro dbi véi cac co so con lai
1a tat yéu dudi goc do hoc thuat [11]. Day khong phai
su “budng 16ng quan 1y”” ma 13 hé qua tat yéu trude sy
chénh léch giita khdi luong cong viée va ning luc
hanh chinh. Néu logic vu tién theo rui ro khong duoc
gin vao vao quy trinh cong tac, khi c6 chay, nd xay
ra, can bg quan ly vo tinh phai ddi mat véi viée bi quy
chup 1a khong lam hét chire trach nhiém vu duoc giao,
thiéu trach nhiém gay hau qua nghiém trong.

Thir hai, hiéu ung “thién léch nhdn thirc muon”
va hé qua chudn muwc doi véi quy chup trach nhiém
trong PCCC&CNCH

Ly thuyét vé thién léch nhén thic muodn
(Hindsight Bias) chi ra rang khi két qua da xay ra,
nguoi xem xét sy vide thuong danh gia quyét dinh cua
mot cd nhan trong qué khir theo hudng “dang nhé phai
thiy trudc”, tir 46 phong dai mirc bat dinh ma ca nhan
d6 thyc sy phai d6i mit tai thoi diém dua ra quyét
dinh [7]. Mirc bt dinh ¢ day la mirc d6 khong chic
chan vé thuc trang va dién bién c6 thé xay ra trong
tuong lai do nhitng gidi han khach quan nhu thiéu
hoic khong day du thong tin, rang budc vé thoi gian,
ngudn lyc, cung cac yéu td kho luong. Bén canh d6
c6 nghién ctru chi ra réng, thién Iéch nhan thirc mudn
dé 1am léch chuan tinh khach quan khi quy chup 15i
v6 ¥ cho c4 nhan: “nguoi danh gia sau sy ¢b c6 xu
hudng gan cho chu thé mot mirc do dit liéu cao hon
thuc té co thé dat duoc ¢ thoi diém trude sy ¢b” [12].

Trong thyc té, thAm quyén cua luc lugng Canh
sat PCCC&CNCH duogc trao cho hién nay rat rong
nhim dam bao cong cu phap 1y cho can bd quan 1y
trude su da dang vé rai ro xdy ra chay cia co so, tuy
nhién chua duge chudn hoa thanh danh muc céc tin
hi€éu canh bao rui ro xay ra chady ma cén by quan ly

bét budc phai can thiép va yéu cau khic phuc ngay do
quy dinh vé cong tac PCCC&CNCH khéng chi trong
Luat, Nghi dinh, Thong tu ma con dan trai trong rat
nhiéu Quy chudn, Tiéu chudn k¥ thuat trong va ngoai
nuéce ciing nhu vin ban chi dao vé& nghiép vu, dong
thoi trinh dé/nhan thic/quan diém cia timg can
bo/don vi/dia phuong cling khac nhau so véi cung
mot sy viéc/tinh hudng xay ra. Do d6 khi c¢6 chay xay
ra, dudi tdic dong cua thién 1éch nhan thic mudn,
ngudi danh gia c6 thién hudng lya chon cac dau hiéu
duoc biét dén nhd hau qua cua su viéc, két luan cua
bién ban diéu tra nguyén nhan vu chay... (vi du: 16i
thoat bi che chin do cai tao, thay d6i cong ning ngan
han giira hai dot kiém tra...) roi quy chiéu nguoc ring
can bd quan 1y “chic chan phai biét” va “phai thdy
trude hau qua”. Thuc té khi xem xét su viéc da x4y
ra, ngudi ddnh gia can phai ddi chiéu tai thoi diém
kiém tra, phap luat quy dinh nhitng gi va can bd quan
1y thuc su co thé tiép can dugc nhitng thong tin nao,
tuyét di khong cha quan, ddi chiéu véi nhitng gi can
bd quan 1y chi c6 thé biét duoc sau khi sy ¢ xay ra
r0i két luan 14 thiéu trach nhiém, budng 16ng quan 1y,
khong lam t6t cong tac didu tra co ban/nam tinh hinh,
khong trién khai kip thoi mot van ban chi dao nao
do.... Trong mot s6 vu viéc da xdy ra, nghia vu cla
can b quan ly c6 déu hiéu bi “néi rong” theo hudng
vuot qua khuon khé theo quy dinh ciia phap ludt va
“yo tinh” trg thanh hanh vi khach quan cta t6i thiéu
trach nhiém gy hau qua nghiém trong theo cach nhin
nhén clia nguoi xem xét.

Thir ba, chudi nhdn qud phdn tan va hiéu img
“don trach nhiém” & khdu cudi ciing

Pé cu thanh toi thiéu trach nhiém gay hau qua
nghiém trong tai Piéu 360 BLHS thi doi hoi nguoi
pham t01 phai c6 hanh vi khong thuc hi¢n hoac thuc
hién khong dang nhiém vu dugc giao va hau qua
nghiém trong c6 quan hé nhan qua phéap ly véi hanh
vi d6. Trong cac su cb chay, nd xay ra, chudi nhan qua
thuong khong tuyén tinh boi c6 thé bao gdm cac diéu
kién vé 1y/héa, hanh vi ctia chii co sd/nhan vién/nha
thau. .. ciing nhu cac quyét dinh/hanh vi hanh chinh &
nhiéu thoi diém khac nhau. Do vay viéc rat gon toan
b6 chudi tuyén tinh nay thanh “mét hanh vi thiéu sot
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trong qué trinh kiém tra” cua can bd ¢ lan kiém tra
gan vu chay nhét 1a mot budc nhay suy luin can hét
stre than trong vé nguyén nhan thyc té (cause in fact)
va pham vi trach nhiém (proximate cause) [8]. Néu
thiéu khung dbi chiéu “tai thoi diém xay ra quyét
dinh” nguy co x4c dinh 16i dé bi kéo 1éch boi thién
1éch nhan thirc mudn 1a rat cao [7], [12].

Mot thuc té hanh chinh ndi bt 1a mdi co s¢
thuong thay d6i qua nhiéu can bd/cip/co quan quan
Iy khac nhau, bén canh dé con chiu sy quan 1y theo
nhiéu linh vuc nhu dién lyc, xay dung, lao dong, chinh
quyén dia phuong.... Mdi mét xich do chu thé khac
nhau quan ly theo luat chuyén nganh tuong tng. Khi
su ¢d xay ra “mudn” trén truc thoi gian, trach nhiém
rat d& bi don vao can bd quan 1y gan thoi diém xay ra
su ¢ nhat, bat ké céac thay ddi quan trong khéc dién ra
sau cac ky kiém tra truéc va ngoai tim co thé thay
trude hop 1y hodc co thé thdy trude nhung khong du
kha nang, tham quyén, kién nghi, khic phuc cling nhu
vi céc yéu t6 khach quan “khong thé tac dong” khac
dan dén hanh vi “cho ton tai” vi pham (vi du nhu phap
luat chua diéu chinh hodc quy dinh khong 1o rang, co
nhidu cach hiéu...). Mot nguyén tac hoc thuat ma
nhiéu tai liéu da khang dinh 1a - “khong thé coi 1a c6
16i néu chu thé khong ¢6 dau hiéu khach quan can thiét
dé thyc hién nghia vu phép 1y dac biét co gid tri trong
b6i canh nay [13]. Trong thuc té, chwa c6 quy dinh
chuén van hanh dé ghi nhan can bo quan 1y “da lam hét
trach nhiém” trong kha nang ctia minh, bién ban ban
giao hd so chi ghi nhan danh muc tai liéu c6 trong hd
so chir khong c¢6 danh gia rui ro cu thé do chudi quyét
dinh/hanh vi hanh chinh trudc dé lai hodc chua giai
quyét.... Khi khong quy dinh rd nhitng quy dinh nay
két hop thién 1éch nhan thirc mudn, ngudi danh gia c6
xu hudng cho rang nguyén nhan xay ra su c¢6 dén tir
can bd quan 1y gan thoi diém xay ra su ¢d nhat.

Thir twr, “chudn mywc mém”, khodng tréng trong
kiém sodt tw phdp

Thuec tién cong tac quan Iy PCCC&CNCH cho
thiy mot 16p “chudn muc mém” ton tai song song voi
VBQPPL nhu cong vin chi dao, hudéng dan nghiép
vu, ké hoach cao diém.... Nghién ctru chi ra Soft Law
dugc dung vi chi phi ban hanh thép, tdc do nhanh, dé

diéu chinh theo rui ro, d6i lai tinh rang budc va kha
ning kiém soat tu phap kho hon, dé bi hiéu sai chirc
ning khi bi dung nhu thudc do nhan thirc mudn dé
suy rong nghia vu phap 1y ctia ca nhan thuc thi cong
vu [9]. Céc van ban nay hitu ich cho diéu hanh nhung
vé mit phap 1y khong phai VBQPPL nén vé nguyén
tac khong duoc dit ra quy tic xir sy chung, khong
duoc lam thay ddi noi dung, muc tiéu, pham vi diéu
chinh, d6i tuong &p dung cua luat hién hanh. Luat ban
hanh VBQPPL nim 2025 ciing nhan manh “khong
dugc lam thay ddi noi dung quy dinh dugc hudng dan,
khong dugce dat ra quy dinh méi” [3]. Tuy nhién trén
thuc tién, nhidu “cong van” van mang tinh chat “quy
pham”, tir 46 hinh thanh ky vong xr su vuot ra ngoai
nhing gi d3 dugc phéap dién hoa. Khi sy cd xay ra, cac
chuin myc mém nay dé bi str dung nhu thudc do nhan
thirc mudn cho nghia vu phap ly “dang nh& phai
biét/phai 1am”, “cham/chua/khéong kip thoi trién
khai” nhitng chuin myc mém nay ctia can bo quan 1y
du vé mit hinh thirc ching khéng phai VBQPPL va
khong thé thay thé mot quy dinh do luét dinh.

Vé kiém soat tu phap, phap luat Viét Nam hién
nay khong c6 ché dinh vé Toa an Hién phap ma trao
trach nhiém bao dam tinh t6i cao ciia Hién phap cho
Quéc hoi; ddi tuong khai kién tai Toa an hanh chinh
hién nay ciing chi dimg lai & Quyét dinh/hanh vi hanh
chinh, danh sach cir tri [1], [2]. Pbi v6i cac vin ban
1a cong van hudng din chung, néu trai phap luat chi
¢6 thé chimg minh thong qua hoat dong kiém tra van
ban nhung phai theo thu tuc hanh chinh thong thuong
ma khong theo trinh tu t tung hanh chinh [3]. Hé qua
1a khi chuan muc mém bi lam dung lam thudc do nhan
thirc mudn, duong sy khong dugc bao vé¢ thong qua
trinh tu td tung hanh chinh khéi kién tai Toa an, day
1a khoang trong d& din dén tinh trang thuc hién khong
ding ctia co quan hanh phap trong viéc ban hanh cong
van huéng dan, chi dao.

3. Giai phap hoan thién co ché quan Iy hanh
chinh vé phong chay, chira chay

Mot 1a, hodn thién co ché quan Iy hanh chinh
theo hwéng quan tri theo riii ro nham bdo dam twong
quan giita “‘ganh nang thyc thi” phu hop voi “nang
lwe hanh chinh”
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Viéc chuyén d6i sang quan tri theo rui ro khong
thé thyc hién don 1é & cac vin ban dudi lugt, ma can
duoc hinh thanh tir qua trinh nghién ctru, tong két thuc
tién dé tham muu hoan thién quy dinh cua Luat va
Nghi dinh cua Chinh pht, lam co s¢ cho viéc ban
hanh cac vian ban hudng dan, tiéu chi k¥ thuat trong
linh vec PCCC&CNCH. Trén nén tang d6, Bo Cong
an can xay dung cac tiéu chi quan Iy dya trén murc d6
nguy co chdy, nd, bao gdm cac bang danh gia rui ro
dinh tinh, dinh luong, ngudng can thi€p twong ung
v6i tung nhom co s¢, cling nhu danh muc nhiém vu
trong tAm ma can bg quan ly phai thuc hién trong tirng
diéu kién cu thé, qua d6 hinh thanh “ving an toan
phép 1y” (safe harbor) cho cédn bd quan 1y khi da tuan
thu quy trinh quan tri theo rui ro [10], [11].

Tiéu chi vé& quan trj rai ro cin tham chiéu mé
hinh quan 1y rui ro theo ISO 31000:2018 vé& quan tri
rui ro [5]; k¥ thuat thuc thi, van dung theo bd cong cu
thuc thi va thanh tra cua OECD [6]; tap trung vao cac
co s& ¢o nguy co chdy, nd cao theo myc tiéu kéo giam
chay gay thiét hai nghiém trong vé ngudi, tai san tai
Dé 4n 08/DA-BCA va Ké hoach 288/KH-BCA clia
Bo Cong an; dit liéu dau vao duoc lay tir két qua khai
bao, cap nhat hd so trén co s& dir lidu quéc gia vé
PCCC&CNCH theo Diéu 26, Nghi dinh 105/2025/ND-
CP ngay 15/5/2025, Ké hoach s6 95/KH-C07-P1 ngay
31/7/2025 ctia Cuc Cénh sat PCCC&CNCH va két nbi
thoi gian thuc v6i hé thdng truyén tin bao sy ¢6 PCCC
dé tu dong cap nhat mirc do rui ro cia co s& co tin
hiéu bat thuong. Bén canh d6 dua ra dugc tham sb
dau vao, cong thire tinh dé dénh gid ti 16 can bang giita
“nang luc hanh chinh” va “ganh nang thyuc thi” thuc
té ctia can bo quan 1y. Tiéu chuan nay néu duoc hanh
s& gitip giai duoc bai toan hién nay trong diéu kién
ngudn luc hiru han, dong thoi tao chuan muc danh gia
khach quan khi xem xét trdch nhi¢m hinh sy khi c6 su
cd xay ra.

Hai I, chudn héa quy trinh xem xét yéu t6 16i
va co ché ch(fng thién léch nhdn thirc muon trong
buoc xw ly trach nhiém

Day 1a nén tang quan trong trudc khi xem xét
yéu td 16i ciia can bd quan 1y khi xay ra su ¢ chay,
nd trong do6 trong tm 1a phap dién hoa 1y thuyét vé

thién léch nhan thirc mudn (Hindsight Bias) vao quy
trinh nghi¢p vu, moi nhan dinh vé 161 vo y cua can bo
quan 1y phai duoc dat trong khudn kho thong tin kha
dung, nguén luc, thAm quyén thuc té tai thoi diém
kiém tra/ra quyét dinh; nghiém cdm suy rong nghia
vu phép ly tir dit kién dugc phat hi¢n sau khi da xay
ra sy ¢b [7], [12]. Pong thoi can ap dung nguyén tic
suy doan vo t6i dugc quy dinh trong Hién phap nim
2013 khi xét dén yéu t6 16i, tranh tinh trang dich
chuyén ganh ning ching minh ctia ngudi xem xét sy
viéc sang can bo quan 1y dan dén oan sai [1], [17].

Pé bao dam kha ning tai hién bdi canh thong
tin, hoan canh cta can b tai thoi diém ra quyét dinh,
can quy dinh bit budc mot sd truong thong tin lién
quan dén trang thai tuan thi cta co so; ngudn dir
liéu/anh chup/video/bién ban dién tir ghi nhan céc can
tré khach quan nhu co s khong hop tac/han ché tiép
can khu vuc ndi bd/ngirng hoat dong tam thoi... [15].
Nhat ky nay can tu dong déng bo véi Co sé dir liéu
qudc gia vé PCCC va nhan tin hiéu bat thuong tir hé
thong truyén tin bao sy cd dé cap nhat hé so riii ro
theo thoi gian thyc, tao chudi bang chimg phan bac
thién 1éch nhan thirc mudn trong hau kiém [4], [16].
Bén canh d6, B Cong an ban can Béang dbi chiéu diéu
kién danh gia tai thoi diém kiém tra ban hanh kém
theo Thong tu sira doi/thay thé Théong tu sb
37/2025/TT-BCA - 1a phu lyc bét budc ciia moi bién
bén, két luan kiém tra. Béang dbi chiéu nén tham chiéu
st dung thang do rui ro tai ISO: 31000 va cac thuc
hanh thanh tra/kiém tra dya trén rii ro cia OECD
(lién két tiéu chi, ngudng kich hoat, bién phap tuong
ximg) [5].[6]. ’

Ba la, truy vét moi quan hé nhdan qua gan voi
hdu qua dé phan bé trach nhiém ding pham vi

Trong hd so quan 1y co s& ctia co quan Canh sét
PCCC&CNCH can bd sung nhat ky/bang danh gia
nguy co xay ra chay chua duoc xir Iy triét dé c6 thé 1a
nguyén nhan/diéu kién xay ra chay tai ting thoi diém
theo dong thoi gian thdm duyét/nghiém thu/kiém
dinh/thanh tra/kiém tra..., 1y do khach quan/chu
quan/yéu t6 tac dong tir bén ngoai dan dén viéc can
bo thuc hién truéc d6 chua/khong hoan thanh/chi
hoan thanh mot phén nghia vu da dugc giao, muac do
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nghiém trong/kha ning xay ra chdy, chu thé c6 tham
quyén giai quyét (can bo/chi huy cdp doi/lanh dao
phong ...). Nhat ky lién ky nay cho phép truy vét trach
nhiém tuwong dbi cua timg c4 nhan trong chudi mat
xich c6 mbi quan hé nhan qua vé6i su cd xay ra, tranh
rt gon chudi tuyén tinh thanh “maot hanh vi thiéu sot
trong qué trinh kiém tra” cta can bd ¢ 1an kiém tra
gan su cb nhat [20], [21]. Dong thoi, nghién ap dung
“S6 tay phan bo trach nhiém” theo Regulators’ Code
(Anh) va m6 hinh “nguoi chiu trach nhiém” trong Fire
Safety Order 2005 dé ghi nhan rd nghia vu duy tri
diéu kién an toan thudng xuyén cta chu co so; nghia
vu cac co quan chire nang khac lién quan dén cac don
vi khac nhu dién luc/xdy dung/an toan lao dong...
[14], [16]. Bén canh d6 qué trinh xem xét can tuan thu
nguyén tic khong dugce coi la c6 16i néu khong ¢ dau
hiéu khach quan can thiét dé thuc hién nghia vu phap
1y; moi phan xét vé 15i phai dat trén chudi nhan qua
da duogc nhat ky hoa, khong dugce suy rong nghia vu
bang hau nghiém [13], [9].

Bon 14, thiét ldp co ché quan tri “chudan muc
mém”’ va bdo dam kiém sodt tw phdp

Cén c6 giai phap chuan hoa, phan loai va mirc
dd rang budc cua toan b cong van chi dao, hudng
din nghiép wvu, k& hoach cao diém vé
PCCC&CNCH... c6 thé bang Quyét dinh cua Bo
truong Bo Cong an vé viéc ban hanh “Quy ché quan
Iy va st dung van ban hanh chinh trong linh vuc
PCCC&CNCH” trong d6 yéu cau co quan nghiép vu
cap duéi kiém soat chit ché vé ndi dung/vian ban tham
muu trinh Thu tuéng Chinh phd, 1anh dao Bo Cong
an, Uy ban nhan dan cfip tinh dé chi dao nghi¢p vu...;
co quan nghiép vu cép trén chiu trach nhiém vé noi
dung chi dao co quan nghiép vu cap dudi trong d6 yéu
cu chi dugc van ban té chuc thuc hién phap luat,
khong phai VBQPPL, khong 1dng ghép/thay d6i ndi
dung quy pham, khéng c6 yéu té loi ich nhém va
khong phai cin c truc tiép dé xac dinh yéu tb 15i
trong toi thiéu trach nhiém gay hau qua nghiém trong
theo dting 1y thuyét vé hard law/soft law trong khoa
hoc phap 1y [9]. Trudong hop van ban da ban hanh co
dAu hiéu “chuin muc mém” c6 thé duogc dién gidi nhu
mot nghia vu phap 1y méi c6 thé yéu cau hiéu chinh

hodc thu hoi van ban. Néu trong qua trinh thuc hién
mot can bo/don vi/co sé cho réng van ban hanh chinh
d6 vuot thAm quyén co quyén giri van ban dé nghi
kiém tra, xac minh noi dung; quy trinh ndy can gin
v6i co ché kiém tra, ra soat, hé théng hoa, xtr Iy van
ban theo Nghi dinh 79/2025/ND-CP [3]. Pong thoi co
quan Thanh tra c6 thé kién nghi theo tht tuc Thanh
tra hanh chinh hoic Co quan tién hanh t6 tung trong
qua trinh t6 tung phat hién vin ban hanh chinh c6 déu
hiéu sai pham c6 quyén yéu cau co quan ban hanh
phéi hop x4c minh, lam 3.

4. Két luan

Phong ngira ti “thiéu trach nhiém gay hau qua
nghiém trong” trong cong tac PCCC phai bat dau tir
thiét ké thé ché hon 14 tiép c4n theo hudng rin de bang
hinh phat. Khi quan tri rai ro dugc phéap dién hoa, dit
liéu - nhat ky s6 duoc lién thong, nghia vu phap 1y cia
chu co s¢ dugce xéc 1ap rd rang, bién do bat dinh giam
va chuin muyc mém dwoc mién trir phap 1y thi nguy
co hinh su hoa nhitng sai sot trong thyc thi hanh chinh
cling s€ giam theo. Khi do, co ché bao vé can bo thuc
thi hanh chinh s& dugc xac lap. D6 chinh 1a nén tang
dé hudng toi muc tiéu PNTP bén ving.m
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